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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF VIRGINIA
Charlottesville Division

SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,

V. CASE NO. 3:01CVv00116
TERRY L. DOWDELL, both individually and
d/b/a “T.L. Dowdell & Associates,”

BIRGIT MECHLENBURG,

KENNETH G. MASON,

DOWDELL, DUTCHER & ASSOCIATES, INC.,
VAVASSEUR CORPORATION,

EMERGED MARKET SECURITIES, DE-LLC,
and DANIEL DEROUARD,

Judge Norman K. Moon
U.S. District Judge

Defendants,

MARY DOWDELL, MARCIA DOWDELL,
REBECCA DOWDELL, ADAM DOWDELL,
WENDY DOWDELL, DAVID DOWDELL,
TERRY DOWDELL, JR., NONA PIERCE,
CYNTHIA PIERCE, STEPHEN PIERCE,
WILLOWOOD DESIGN CORPORATION,
and AUTHORIZED AUTO SERVICE, INC.,

Relief Defendants.
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MOTION FOR APPROVAL OF UK CLAIM DETERMINATION

NOW COMES Roy M. Terry, Jr. and the law firm of DurretteBradshaw PLC (“Receiver”)
and files this motion for approval of the methodology to determine the claim of Geoff Carton-

Kelly and Tracey Callahan of the London-based accounting firm Baker Tilley, the joint
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Liquidators of Dobb White & Co. (hereinafter the “Liquidators”), and in support thereof states as
follows:
JURISDICTION

1. This Court has jurisdiction over this action pursuant to section 22(a) of the
Securities Act [15 U.S.C. § 77v(a)], section 27 of the Securities Exchange Act [15 U.S.C. § 78aa3],
and 28 U.S.C. § 1331.

BACKGROUND

2. The factual background surrounding the Ponzi scheme operated by Terry L.
Dowdell is familiar to the Court. Terry v. June, No. 3:03CV00052, Mem. Op. at 3 (Feb. 27,
2006). Beginning in April 1998 and continuing into 2002, Dowdell operated a classic Ponzi
scheme through a Bahamian based corporation known as the Vavasseur Corporation
(“Vavasseur”). Id. Dowdell marketed Vavasseur to investors as a business entity involved in
trading medium-term debentures and other private bank debt. Id. To perpetuate his scheme,
Dowdell would simply use money contributed by the newest investors to pay earlier investors
their promised “profits”. Id.

3. In January 2001, the Securities and Exchange Commission (“SEC”), later joined
by the Federal Bureau of Investigation, initiated an investigation into the VVavasseur program. Id.

4. In March 2001, Dowdell received a subpoena from the S.E.C. Upon the advice of
counsel, Dowdell purportedly returned funds to Vavasseur Investors located in the US. The
investors involved immediately reinvested their funds into VVavasseur. Dowdell also made a show
of transferring VVavasseur operations overseas, but the transfer was initially in name only.

5. After March 2001, the Vavasseur program was administered pursuant to

Dowdell’s direction by Shinder Singh Gangar and Alan White in the United Kingdom. Not only
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were Gangar and White responsible for day-to-day administration of the Vavasseur program, they
also remained the largest source of investor funding for the program. Affidavit of Terry L.
Dowdell, Oct. 29, 2002, | 35, at 7.* The largest single investor in the \Vavasseur program was
Eryl Management, Ltd. (“Eryl”), which was an entity through which Gangar and White pooled
the funds of sub-investors who had invested either with Gangar and White directly and/or through
their UK accounting firm of Dobb White & Co. Id. | 36, at 8. Most, if not all, of the sub-
investors in Eryl were not informed about Dowdell or the VVavasseur program. Id. § 37, at 8. On
May 1, 2002, White sent Dowdell an email attaching a list of investors who were pooled under
Eryl’s account in the Vavasseur program (the “Eryl List”), but Dowdell has no independent
knowledge as to whether that list accurately reflects all the sub-investors or the level of their
investments. Id. {38, at 8.

6. During the period from January 1, 1998 through late 2002, Gangar and White
raised funds for trading programs other than the VVavasseur program, id. 1 39, at 8, and by sales of
certificates of deposits in Investors Bank and Trust (formerly Overseas Development Bank &
Trust in Dominica). Dobb White & Co. extensively commingled funds and used non-Vavasseur
funds to pay fictitious profit distributions to VVavasseur investors.

7. On December 2003, the High Court of Justice of England and Wales entered an
order to wind up Dobb White & Co. and to bankrupt Gangar and White. The Liquidators were
appointed by the UK Secretary of State, acting through its Official Receiver, as liquidators of
Dobb White & Co. and trustees in bankruptcy of Gangar and White.

PROCEDURAL HISTORY
8. The Securities and Exchange Commission (“SEC”) filed its Complaint in this

matter on November 19, 2001, and its First Amended Complaint on April 30, 2002.

! Although Dowdell’s Affidavit just mentions Gangar, the UK Court convicted both Gangar and White.
3
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0. By Order entered July 12, 2002, this Court named Roy M. Terry, Jr. and the law
firm of DurretteBradshaw PLC, as Receiver. Order Directing Appointment of Receiver Over
Defendants Terry L. Dowdell; Dowdell, Dutcher and Associates; and Emerged Market Securities,
DE-LLC (docket # 243). The order further stated:

Within [ninety] (90) days of his appointment, the Receiver
shall file for the Court’s approval a proposed plan for the
distribution to injured investors of the Receivership Property
collected and preserved by the Receiver. Such plan shall contain,
without limitation, procedures for the identification of and notice to
potential claimants, criteria and procedures for determining the
amounts due each eligible claimant, procedures for the notification
to claimants of the results of such determinations, and the payment
of amounts to eligible claimants[.]

Id. 18at7.

10. On June 13, 2003, and within the period of extensions granted by the Court, the
Receiver filed with the Court the Receiver’s Motion for the Court to Approve the First Amended
and Restated Summary Procedures for Claims Administration and Plan of Distribution to
address, among other things, the issues of sub-investors and of other receivers appointed by
foreign jurisdictions (defined as “Investor Receivers”) to represent the interests of certain
investors, and seek approval of the claims process. (docket # 432).

11. On July 10, 2003, the Receiver filed with the Court an updated version of the
aforementioned document solely for the purpose of correcting typographical errors.

12. By Order entered July 11, 2003, the Court having reviewed the Receiver’s First
Amended and Restated Summary Procedures for Claims Administration and Plan of Distribution
(hereinafter “Plan of Distribution”), finding good cause for its approval and no objections having

been filed, approved the Plan of Distribution filed on July 10, 2003. (docket # 442).
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13. In accordance with a ground-breaking International Cooperation Agreement which
this Court approved by Order entered April 27, 2004 (docket #518), the Receiver and Liquidators
worked successfully together to recover funds from bank accounts outside the United States tied
either to Dowdell or Gangar and White. Funds thus recovered were placed in a joint account at
Clydesdale Bank, London (“the Clydesdale account™), pending further determination by the office

holders and their respective courts.

14. By Order entered September 19, 2006, the Court set the Claims Bar Date as
December 1, 2006, and approved the form of notice to file claims. (docket # 644).

15.  The Liquidators timely filed a Proof of Claim (Claim # 0295) with the Receiver
which is comprised of two parts: a claim pursuant to Plan of Distribution 8§ 3.04 as an Investor
Receiver on behalf of the Eryl claimants; and a claim pursuant to Plan of Distribution § 3.07 on
behalf of Dobb White & Co.’s creditors who did not invest in Eryl or Vavasseur, but whose funds
nevertheless were distributed to Vavasseur or Eryl investors (collectively, “the Liquidators’
Claim”).

16. By this Motion, pursuant to Plan of Distribution 8§88 3.11 & 3.12, the Receiver

requests approval of the Receiver’s Claim Determination with respect to the Liquidators’ Claim.?

2 By Order entered August 15, 2007, the Court ruled upon the Receiver’s [First] Motion for Final Claim
Determination. The Receiver has or will be filing its Second Motion for Final Claim Determination (the “Second
Motion”) which covers all unadjudicated claims except for the claims of the Liquidators (Claim # 295), and Marcus
Wide — Receiver over International Bank & Trust (formerly Overseas Development Bank & Trust)(Claim # 316).
After rulings on the Second Motion and this Motion, the only remaining unadjudicated claim will be that of Marcus
Wide — Receiver over International Bank & Trust. In an effort to return some funds to certain investors whose claims
have been allowed while resolving the claims of the remaining investors, on August 31, 2007, the Receiver mailed
distribution checks to holders of claims approved by the order entered August 15, 2007. The initial distribution
checks will total, when completed, fifty (50%) percent of the funds on hand in the U.S. and U.K. accounts (net of
reserves to cover pending claims, orphaned claims, and late-filed claims). Completion of the initial distribution and a
second distribution of 20% are anticipated upon approval of the U.K. Liquidators’ claim and the Receiver’s second
Motion for Final Claim Determination. A final distribution is anticipated later in 2008.

5
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DISCUSSION

17. Early on the Receiver and Liquidators considered the appropriateness of merging
the US and UK estates, and concluded it improper to do so. The frauds in the US and UK do
overlap, but upon closer inspection are separate and distinct frauds. Whereas the Vavasseur
program comprises the entirety of the US fraud, it was just one part of the UK fraud. See, e.g.,
supra § 6 (discussing UK trading programs other than Vavasseur, and sales of certificates of
deposits in Investors Bank and Trust (formerly Overseas Development Bank & Trust in
Dominica)). The Receiver has taken the position that assets from the Receivership Estate should
be distributed exclusively to compensate those investors victimized by the Vavasseur fraud. If the
estates were merged, distribution of recovered assets pro rata to all of Dowdell’s and Dobb White
& Co.’s creditors, regardless of whether they had any connection to the Vavasseur fraud, would
serve to dilute the return among Vavasseur investors. The Receiver asserts that such a result
would be inequitable to those investors victimized by the Vavasseur fraud.

18.  The Receiver viewed the appointment of the Liquidators by the UK Courts as a
favorable development. The appointment offered the possibility to deal with one officeholder for
the Eryl claims rather than hundreds of individual claimants.

19. Under the Plan of Distribution, the Receiver, with Court approval, can recognize
the claim of an authorized intermediary (i.e., an Investor Receiver)3 or deny such claim and deal
directly with claims of the underlying investors. The Plan of Distribution states:

Section 3.04: Claims by Investor Receivers. Upon learning of the
existence of an Investor Receiver, the Receiver may receive Claims
submitted by the Investor Receiver, and may recommend that
distributions be made to the Investor Receiver on behalf of the

Claimant(s) represented by the Investor Receiver through his or her
appointment. Investor Receivers must provide adequate proof of

® “INVESTOR RECEIVER?” refers any judicially appointed or other legally authorized Receiver over the funds of an
Investor of Record, Sub-Investor, Actual Beneficial Owner or Non-Vavasseur Investor. See Plan of Dist. App. A.
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their authority to act as the receiver on behalf of the Claimant(s) for
whom any such Claim is made, and must submit their own plan of
distribution for the equitable distribution of property to the Actual
Beneficial Owners of the funds for which any such Claim is made.
In the event the Receiver recommends that distributions be made to
an Investor Receiver, the Receiver may disallow the Claims filed
by all Claimants on behalf of whom the Investor Receiver has
acted.

Plan of Dist. § 3.04.

20.  Whether the Receiver will recommend recognizing an Investor Receiver, rather
than the underlying investors, depends upon the extent an Investor Receiver will earmark
distributions from the Vavasseur Receivership for distribution to the Actual Beneficial Owners
consistent with the Plan of Distribution.* The Receiver has previously recommended, and this
Court has approved, the recognition of an Investor Receiver in Denmark on this basis.

21.  With respect to the Liquidators’ Claim, the issue is specifically whether the
Liquidators can obtain approval from their Court and Creditors’ Committee for the equitable
distribution of funds received from the Receivership Estate to the Actual Beneficial Owners, as
opposed to all Dobb White claimants.

22.  The Receiver believes consistency is an important part of the claims determination
process (including the level of evidence required to support each claim), but does not wish to
unfairly treat sub-investors where records are simply not available. Both the Receiver and
Liquidators are challenged to verify or determine the identity of the Eryl sub-investors, and to
further verify the Net Shortfall for each claimant. Although Gangar and White were Chartered
Accountants, their records are not so helpful as those maintained by Dowdell. Legitimate

concerns exist as to the completeness and accuracy of the Eryl list provided by White to Dowdell.

4 “ACTUAL BENEFICIAL OWNER?” refers to the actual beneficial owner of funds invested in the Vavasseur
Program or any successor or related trading program. The actual beneficial owner of funds may also be the Investor
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Moreover, much of the relevant accounting records of Dobb White were confiscated by the UK
Serious Fraud Office (“SFO”), and have not been released to the Liquidators or Receiver due to
the criminal trials of Gangar and White.

23. Differences of law between the US and UK have also posed challenges. The first
such difference relates to the functioning of a claims process. Under UK insolvency law, a
liquidator must obtain actual possession of funds before commencing a claims process. Only four
months can elapse between the start of the UK claims process and making a distribution.
Therefore, only after this motion is approved, a corresponding motion is approved in the UK, and
an initial distribution is made by the Receiver to the Liquidators, can the Liquidators set a bar date
and commence their determinative claims process, referred to as “claims adjudication.” The
Liquidators have already been diligent in requesting documents from known investors, and will
no doubt obtain more documents from claimants once its claims process has officially begun. The
UK’s requirements imposed upon the Liquidators nevertheless had the potential to create a
standoff: the Receiver did not want to release funds to the Liquidators until the Liquidators ran a
claims process quantifying and supporting those investor claims making up the UK claim; but the
Liquidators could not start their claims process until receiving the initial distribution from the
Receiver.

24.  The Receiver and Liquidators have agreed upon a procedure to resolve this
quandary, subject to Courts” approval. The parties started by defining which investors would be
recognized as investing in the Vavasseur Program versus one of Dobb White & Co.’s other
schemes. The concept of a cutoff date was first explored, but found inadequate. Most of the

transactions for the investors on the Eryl List, however, involved initial deposits into a core group

of Record, or a Sub-Investor, or it may be some other Person whose funds were invested in the name of an Investor of
Record or a Sub-Investor. See Plan of Dist. App. A.



Case 3:01-cv-00116-nkm-bwc  Document 737  Filed 05/06/2008 Page 9 of 15

of bank accounts. After reviewing transactions in various bank accounts, the Receiver concluded
that the scope of claimants qualifying as investing directly in the VVavasseur Program be limited to
those with initial deposits into specific bank accounts located in the United States, Ireland
(excluding an account held at Allied Irish bank in the name of Bavkom Limited), and the Bank of
Butterfield in the Isle of Guernsey (including accounts held in the names of VVavasseur Corp. and
Cotswold Trading Co.), All initial deposits into other bank accounts were deemed to be by non-
Vavasseur investors, some of whose funds were used indirectly in support of the Vavasseur fraud.

25. Even though the above method could be used to identify Vavasseur investors,
quantifying their claims was more problematic. The funds of Vavasseur investors and non-
Vavasseur investors were extensively commingled. Assets from non-Vavasseur investors were
used to pay fictitious profit distributions to Vavasseur investors. Precisely whose funds were used
and in what amounts cannot reasonably be verified. Attempts to follow the money using tracing
principles quickly proved unworkable. Records were often incomplete or un-available. To
visually demonstrate the problem, the Liquidators prepared a spreadsheet to summarize the
known flow of funds between various bank accounts. The Receiver has likened this spreadsheet,
a portion of which is attached as Exhibit A, as the “Gordian Knot.”

26. Legend has it that when Alexander the Great was presented with the problem of
untying the Gordian Knot, he drew his sword and cleft it in two. His solution, though not elegant,
was effective. Similarly, to resolve the tangled financial mess in the UK, the Receiver and
Liquidators have taken broad strokes to reach an agreement.

27.  The Liquidators started by classifying known investor claims making up the
Liquidators’ claim into the following five categories:

“Vavasseur Direct”: Claimants that made initial deposits into Dowdell’s bank accounts
located in the United States of America.
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“Joint Account Direct”: Claimants that made their initial deposits into one of the Joint
Accounts (i.e., accounts covered by the International Co-operation Agreement,
approved by this Court by Order entered April 27, 2004 (docket # 518)). The Joint
Accounts were those located in Ireland (save for the Bavkom account) and Isle of
Guernsey.

“Vavasseur Indirect”: Claimants that made initial deposits into accounts that cannot be
classified as Vavasseur Direct or Joint Account Direct, but whose funds indirectly
benefitted the Vavasseur program through transfer to the Vavasseur Direct bank
accounts (located in the United States of America, Ireland, the Isle of Guernsey) or
Joint Account, or were distributed to a VVavasseur investor.

“Non-Vavasseur”: Claimants that made initial deposits into accounts that cannot be
classified as Vavasseur Direct or Joint Account Direct, and insufficient
documentation exists that such claimants’ funds were transferred or paid in a
manner to qualify them as VVavasseur Indirect.

“Unclassifiable”: Catch-all for claimants where insufficient information exists to classify
them in any other class.

28.  The Liquidators then calculated the Claim totals for each of the five categories.

29. The Receiver, as part of its due diligence, audited the Vavasseur Direct category
on a test basis. Although the Vavasseur Direct category has several hundred claimants, when
sorted by dollar value, the thirty (30) largest claims comprise over 50% of the category total.
After consulting with an expert in statistical sampling, the Receiver and its accountant decided it
would be most efficient to audit these top thirty (30) claims. Based upon the results of the
Receiver’s audit, the Liquidators have performed additional work on these claims and made
agreed upon adjustments. This audit process has served to validate both that portion of the
Liquidators’ Claim resulting from the Liquidators’ “Top 30 investor claims, and the Liquidators’
claim adjudication methodology. The Receiver believes the cost and time to audit the remaining

population outweighs the benefits to be derived from such audit.

10
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RELIEF REQUESTED

30.  The Receiver and Liquidators, after much work and extensive negotiations, have
reached an agreement which is memorialized in a letter from DLA Piper UK LLP (Counsel for
the Liquidators) to Paul Clements, Rooks Rider (UK Counsel for the Receiver), dated March 31,
2008 (the “Proposal Letter”). The key points of the Proposal Letter have also been incorporated
within a “Settlement Agreement” dated May 2, 2008, and signed by the Receiver and Liquidators,
which Settlement Agreement was prepared to facilitate the application of the Liquidators to the
UK Court. The Settlement Agreement is incorporated within the Proposal Letter. A copy of the
Proposal Letter, but without supporting documents, is attached as Exhibit B. The supporting
documents, which contain many personal identifiers and sensitive financial information of
individual investors, will be filed separately as an exhibit under seal. A copy of the Settlement
Agreement is attached as Exhibit C.

31. Under the terms of the Proposal Letter, the Liquidators’ Allowed Claim with the
Receiver, for purposes of interim and final distributions, is calculated as 100% of the Vavasseur
Direct category, plus 100 % of the Joint Account Direct category, plus 75% of VVavasseur Indirect
category, with no amounts allowed from the Non-Vavasseur and Unclassified categories.” Not
coincidentally, the Liquidators’ interim Allowed Claim of $35,973,907 (as calculated under the
Proposal Letter) approximates the aggregate Net Shortfall of $39,605,123 (as calculated by the

Liquidators) for the investors identified on the Eryl List.

> For purposes of the interim distributions, the Liquidators’ Allowed Claim is calculated as follows:

Category Amount Percentage Extended

Vavasseur Direct $13,596,501 100% $13,596,501
Joint Account Direct (net) 13,429,053 100% 13,429,053
Vavasseur Indirect 11,931,137 75% 8,948,353
Non-Vavasseur 5,700,801 0% 0
Unclassified 13,182,234 0% 0
Total $35,973,907

11
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32. The dividend paid on the Liquidators’ interim and final Allowed Claim will be the
same payout percentage as all other Approved Claims that receive payments from the Receiver.
However, payment of the Liquidators’ dividend will come from two sources: funds deposited into
the Clydesdale account pursuant to the Cooperation Agreement®, and the balance due from the
Receiver. Under the Proposal Letter, the Liquidators can distribute funds received from the
Clydesdale account pari passu among all Dobb White creditors without regard to the Plan of
Distribution. Funds received directly from the Receiver can only be distributed by the Liquidators
among those claimants properly includable in the Vavasseur Direct, Joint Account Direct and
Vavasseur Indirect categories (i.e., Vavasseur’s direct victims), consistent with the Plan of
Distribution’. In addition to the Receiver’s application to this Court, the Liquidators will seek
permission from the UK Court to distribute funds received from the Clydesdale account to only
those Dobb White creditors that will not be receiving a distribution from funds earmarked by the
Receiver, up to the point at which the payout percentage between the two groups is the same, after
which the remaining Clydesdale account funds, if any, will be distributed equally (a methodology
referred to in the UK as the “Hotchpot” principle).

33. If the provisions of the Proposal Letter are approved by this Court and the UK
Court, the Receiver will make a distribution to the Liquidators against the interim Allowed Claim
to enable the Liquidators to begin their official claims process. An explanation of the
Liquidators’ claim adjudication process is summarized in the Exhibit Binder at Tab 7, also found

at Exhibit D to this motion. Based upon the results of the Receiver’s preliminary audit and upon

® Gross deposits into Clydesdale will be credited against the Liquidators’ claims, inclusive of amounts approved by
the UK and UK Courts for periodic distribution against the fees and costs of the Liquidators and their counsel.

" This portion of the agreement between the Receiver and the Liquidators reflects a jurisdictional comity. Those
funds specifically located within the United Kingdom (i.e. Clydesdale Bank) will be further distributed by the
Liquidators pursuant to UK law. Funds coming from the US will be further distributed pursuant to the Plan of
Distribution.

12
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consideration of the Liquidators’ claim adjudication process (which will be under UK Court
supervision), the Receiver proposes to allow the Liquidators’ final amended proof of claim, to be
filed at the conclusion of the adjudication process, without further determination, except as
provided in the Proposal Letter.

34.  As a practical matter, the Receiver is seeking approval from this Court of a
methodology to determine the final Approved Claim for the Liquidators, rather than approval of a
final amount for the Liquidators® Approved Claim. To address anticipated concerns of the UK
Court about applying the Clydesdale account funds against the Liquidators’ claim before the UK
adjudication process has occurred, the Proposal Letter also provides that the Liquidators’ final
Approved Claim cannot decrease by more than 15% of the interim Allowed Claim. See
Settlement Proposal 1 9.9, at 9-10. Conversely, to address possible concerns of this Court, the
final Approved Claim cannot increase by more than 15% over the interim Allowed Claim without
further US Court approval after additional review by the Receiver. See id. 1 9.9, at 10.
Recognizing the Liquidators as an Investor Receiver also means that the Receiver may disallow
the Claims filed by all Claimants on behalf of whom the Investor Receiver has acted. See Plan of
Dist. § 3.04. In fact, recognition of the Liquidators as Investor Receiver and disallowance of
those claims represented by the Liquidators have already occurred pursuant to this Court’s Order

entered August 15, 2007 (docket ## 693, 694).

WHEREFORE, the Receiver requests the Court enter an order:

1. That this Motion is GRANTED.

2. That subject to obtaining approval from the Companies Court of the High Court of
Justice in the UK (the “UK Court”), the terms of the settlement proposal contained in the letter

from DLA Piper UK LLP (Counsel for the joint Liquidators of Dobb White & Co. (hereinafter the

13
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“Liquidators”)) to Paul Clements, Rooks Rider (UK Counsel for Roy M. Terry Jr. and
DurretteBradshaw PLC (hereinafter the “Receiver”)), dated March 31, 2008 (the “Settlement
Proposal”), are APPROVED.

3. That the Receiver is authorized to take all actions necessary to obtain assist the
Liquidators in obtaining UK Court approval of a settlement agreement consistent with the terms
of the Proposal Letter.

4. That upon obtaining approval from the UK Court of terms consistent with the
Proposal Letter, the Receiver is authorized to commence, as soon as reasonably practicable,
interim distributions to the Liquidators based upon the Receiver’s determination and subject to
further rulings of this Court.

5. That with respect to paragraph 8.4 of the Proposal Letter, it shall be deemed
sufficient if an amount equal to the funds received from the Receiver are paid as a dividend by the
Liquidators to Actual Beneficial Owners, as opposed to the actual funds received.®

6. And grant such other and further relief as may be just and proper.

Respectfully submitted, this the 6™ day of May, 2008.

Roy M. Terry, Jr. and DurretteBradshaw PLC

/s/ Roy M. Terry, Jr.

Roy M. Terry, Jr., VSB No. 17764
John C. Smith, VSB No. 44556
Elizabeth L. Gunn, VSB No. 71044
DurretteBradshaw PLC

600 E. Main St., 20" Floor
Richmond, Virginia 23219

@ 804.775.6900

804.775.6911

® This provision was requested by the Liquidators to facilitate distributions under UK law by allowing interim
payment from any source as long as it does not change the end result.

14
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CERTIFICATE OF SERVICE

I hereby certify that on May 6, 2008, | electronically filed the foregoing with the Clerk of
the Court using the CM/ECF system which will send notification of such filing to the following:

John E. Birkenheier
birkenheierj@sec.gov

Steven J. Levine, Esquire
levines@sec.gov

Securities and Exchange Commission

Jean B. Hudson, Esquire
jean.hudson@usdoj.gov
Assistant U.S. Attorney

Andrew M. Friedman, Esquire
afriedman@pattonboggs.com
Counsel for Terry Dowdell

Robert D. Luskin, Esquire
rluskin@pattonboggs.com
Counsel for Terry Dowdell

Bryan B. House, Esquire
bhouse@foley.com
Counsel for Marcia Dowdell et al.

/s/ Roy M. Terry, Jr.

F\D\DOWDELL RECEIVERSHIP\Claims Handling\Claim Determination Court Approval\UK Claim\Motion for Approval of UK Claim Determination.doc
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DLA PIPER

paragraph 2.5 and 5.3 of the Co-operation Agreement). We accept
that these sums withdrawn as costs (at the exchange rate applicable at
the time of their removal) will also be treated as a dividend payment
by the US Receiver to the Liquidators.

THE LIQUIDATORS' CLAIM IN THE US ESTATE

3.1

32

33

34

3.5

In compliance with the first amended and restated summary
procedures for claims administration and plan of distribution
(""Distribution Plan") filed and approved by the US Receiver and
US Court, our clients have lodged their Claim as an investor receiver
pursuant to section 3.04 of the Distribution Plan. For sake of clarity,
approval by the US Court of this proposal will include, to the extent
not already determined, our clients' status as an investor receiver.

The Liquidators' Claim is initially brought as the investor receiver of
the "investor of record” (as defined in the Distribution Plan) noted on
the US Receivers' records as "Eryl”. In previous correspondence we
have provided a draft witness statement setting out our clients'
entitlement to their claim in the US Estate as "Eryl” and in particular
we refer to our email of 3 November 2006. We believe that this
evidence has been accepted as sufficient. Please confirm.

Further to your memorandum of 5 June 2006, we understand that for
a DWC sub-investor's investment to be allowed as part of the
Liquidators' claim in the US Estate, you would want to see evidence
of either:

3.3.1 apayment by the DWC investor into a Vavasseur account; or

332 payment into an account controlled by DWC and either the
onward payment to the Vavasseur scheme, or it being
credited on DWC's books and records against DWC's
investment in the Vavasseur scheme.

We believe that all parties have legitimate concerns as to the veracity
of an "Eryl List" prepared, we believe, by Gangar or White in May
2002, a copy of which is at appendix two and which purportedly
describes DWC's investment in Vavasseur. The Eryl List records
investments and outstanding interest of US$78,672,625. However, in
view of the fact that no other list is available, at appendix three is a
schedule showing the claims of the DWC investors identified by the
Liquidators as forming the Eryl List. The gross claims amount to
US$61,808,215 and the net claims amount to US$39,605,123.

Additionally, our clients claim pursuant to section 3.07 of the
Distribution Plan as a "Non-Vavasseur investor", where its funds
have been recovered by the US Receiver (ie funds recovered into the
Joint Account).
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4. THE DIRECT CLAIMS

4.1

42

4.3

In support of the Liquidators' Claim, our clients have provided the
US Receiver with a number of schedules detailing the actual
beneficial owner of the claims made in the DWC Estate. Those
payments have been broken down into five categories noted on the
schedules as "Vavasseur Direct”, "Joint Account Direct" (together
"Direct Claims") "Vavasseur Indirect”, "Non-Vavasseur" (together
"Indirect Claims') and "Unclassifiable". It should be pointed out
that many DWC creditors have investments in more than one of these
categories. For sake of clarity, each individual payment has been
categorised into one of the above headings, no general
characterisation has been applied to a specific DWC investor.

In Schedule 5a accompanying the Liquidators' claim were details of,
inter alia, all funds paid directly into the Vavasseur accounts (ie US
accounts or those acknowledged by the US Receiver as Vavasseur
Scheme accounts) and those accounts recovered into the Joint
Account.

The US Receiver has had the opportunity to consider the forensic
details available in respect of the top 30 DWC creditors’ claims
(making up, we understand, 55% by value of the investments).
Whilst a number of these claims did require certain adjustments,
where possible these have been corrected and agreed. We understand
that subsequent to the agreed amendments made between our
respective clients the "Vavasseur Direct" claim amounts to
US$13,596,501 and the "Joint Account Direct” claim amounts to
US$13,429,053 (not including the payments into the -earlier
mentioned Bavkom account).

5. INDIRECT CLAIMS

5.1

5.2

The next question is what other investments made by DWC investors
were Vavasseur Scheme investments. The Liquidators' refrain from
raising an argument that as most, if not all, of DWC's investments
were placed with Vavasseur, all of its creditors’ claims should rank.
Instead, the Liquidators have sought to distinguish between the
remaining DWC creditors' claims in an attempt to see which can be
evidenced by an onward payment into an account controlled by DWC
and either the onward payment to the Vavasseur Scheme, or which
would have been credited on DWC's books and records against
DWC's investment in the Vavasseur Scheme.

The Liquidators have categorised these further claims received by
them into three separate categories. Firstly, "Vavasseur Indirect”
relates to DWC creditors' investments made into particular accounts,
where it is known or believed that further payments were then made
from that account into either of the Joint Account or Vavasseur or
Vavasseur Scheme accounts, or payments were made from that
account directly to Vavasseur creditors.
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53

54

55

5.6

5.7

5.8

The Vavasseur Indirect accounts are listed in appendix four. Three
examples of the DWC creditors transactions which fall within that
category (and their supporting documents) are also explained in detail
in that appendix. These claims amount to US$11,931,137.

From an analysis of the Vavasseur indirect accounts, it is the
Liquidators’ view that from funds paid into those accounts,
US$12,420,038.34 was paid out to Vavasseur, Joint Account,
Vavasseur Scheme or Dowdell accounts, and Vavasseur creditors. A
copy of the schedule containing this analysis and the back-up bank
account schedules, are attached at appendix five.

Secondly, "Non-Vavasseur” investments are those made into
accounts which, at present, the Liquidators can see no proof of
further onward investment in the Vavasseur Scheme or to Vavasseur
creditors. These accounts are listed in appendix six. These claims
amount to US$5,700,801.

Lastly, where it is unclear into which account the DWC creditors'
funds have been placed, these are categorised as "unclassified”.
These last category of claims amount to US$13,182,234.

It is the Liquidators' view that the funds invested as "Vavasseur
Indirect” should and would have been recorded on the books and
records of DWC as an investment in the Vavasseur Scheme and were
used for the benefit of the Vavasseur Scheme either as direct
payments or payments to Vavasseur creditors. Proving that any
given payment into one of these accounts was subsequently noted in
DWC/Eryl/Vavasseur's records is impossible given the lack of
records we collectively have for that period. Equally, proving which
exact funds were used in order to repay a Vavasseur creditor or make
a payment into a Vavasseur or Vavasseur Scheme account or Joint
Account would involve both legal and factual difficulties. It is likely
that the end destination of all payments from these accounts will
never been known. By way of example, a recipient of funds from
one indirect account is noted on the statement simply as "L Berry".
This could be an investor in Vavasseur or DWC unknown to our
respective clients, or an unknown sub-investor of the investors
known to us. The only additional information our respective clients
will be able to obtain (after spending significant sums being
recognised in the respective account's jurisdiction and thereafter
proving an entitlement to the information held in respect of that
account) is the destination account details. The relationship of that
recipient to the Vavasseur Scheme may never be known. However,
two of the three creditors listed in appendix four are named in the
Eryl List, and the third claims to have been introduced into the
scheme by Jan Kaart, who also appears on the Eryl List (suggesting
in fact that the expanded Eryl List may not include all Eryl investors).

It is the Liquidators' view that the DWC investments which were
placed into these indirect accounts have benefited the US Estate and
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would have been credited to DWC's investment in the Vavasseur
Scheme. It is therefore our view that the actual beneficial owner of
funds paid into those accounts should be compensated for the loss
suffered by them. Further details on proposed quantification of that
claim is outlined below.

ADJUDICATION UPON THE LIQUIDATORS' CLAIM

6.1

6.2

6.3

6.4

6.5

6.6

As stated above, your client has already considered those claims
made up of the top 30 creditors by value in the DWC estate. This
included your client's consideration of the "indirect” element of those
creditors' claim (although we appreciate these were not considered as
meticulously).

Attached at appendix seven is a note outlining the steps the
Liquidators will take in order to adjudicate upon claims made in their
estate. The schedule also distinguishes between the level of evidence
which would be required by the Liquidators before they would allow
the claim in their estate.

It is our clients’ proposal that, subsequent to their own adjudication
upon the claims, they will provide your clients with an updated
schedule and this should be, save in the case of manifest error and
subject to the variance indicated int respect of the indirect claims
below, the Liquidators” Allowed Claim (as defined in the Distribution
Plan). This will mean that a full review will have been undertaken to
show that the DWC investors did make the payment they claim to
have made and, where possible, verifying receipt into the respective
accounts.

This amendment of the Liquidators’' Claim will make sure that the
claim submitted to the US Receiver is complete and verified by the
Liquidators in accordance with their adjudication process. This also
ensures that any creditors who do not supply sufficient information to
the Liquidators will not receive a dividend from any funds released to
the Liquidators.

Thereafter, our clients propose that the Liquidators' claim in respect
Direct Claims be allowed at their full value. Additionally, our clients’
propose that the Vavasseur Indirect claim is limited to 75% of the
value of the funds the Liquidators can show being paid to those
accounts by the "actual beneficial owner", ie 75% of US$11,931,137,
and not the larger value of payments made to Vavasseur entities of
$12,420,038 (see appendix five).

With respect of the "Non-Vavasseur” investor funds, again a full
forensic review of the recipients of these funds would be costly both
on a legal and factual analysis and may in fact be impossible to
obtain. Whilst the Liquidators' believe that some of the payments
made into these accounts will have benefited the Vavasseur Scheme
and hence the US Estate, they are willing to agree to this part of their
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6.7

6.8

Claim being disallowed by the US Receiver in the context of this
overall settlement.

Our clients do not consider it appropriate to make any proposal in
respect of the "Unclassified" investments. The Liquidators will
obviously be focussing on this sub-group of their claims during the
adjudication process and they reserve their position to reclassify these
investments if further information is forthcoming from those
investors to allow those claims be moved from the unclassified
category to any of those considered above.

If the above outlined claim were allowed by the US Court, we
calculate the total of the Liquidators' Allowed Claim would be
US3$35,973,907, ie less than the net claims of the DWC creditors
included in the Eryl List (which amounts to US$39,605,123. (This is
obviously subject to any revision made after the Liquidators have
performed their own adjudication process.) Attached at Appendix 8
is a spreadsheet evidencing the likely dividend payment to creditors
of DWC would be 24-31p/£ on the basis of an Allowed Claim of
17S%$35,973,907 and a dividend from the US Estate of 64c¢/$.

7. OTHER ASSETS

7.1

7.2

7.3

In previous correspondence other potential assets have been
identified, these being:

7.1.1 an account in the name of Investors Bank and Trust Limited
held at Fortis Bank in Belgium ("IBT Account');

7.1.2  an account in the name of Albaned SphK held at Dexia Bank
in Belgium ("' Albaned Account');

7.1.3  accounts in the name of Cotswold Trading Company Limited
held at Bank of Butterfield in Guemsey ("Cotswold
Accounts''); and

7.1.4 properties previously owned or held by Gangar, White or
DWC or in which Gangar, White or DWC may have an
interest ("'Properties'™).

In order to be successful in any application for recoveries of the
Properties, the Liquidators will need to show that the beneficial
interests in the Properties vests or vested in Gangar, White and/or
DWC. On that basis, we do not believe that your client would have a
claim to those funds, and should release any potential claim he has
for the benefit of the Liquidators.

We appreciate the serious concerns our respective clients share in
respect of any potential recoveries from Belgium and there remains
extant a claim by the liquidator of IBT against both estates.
However, from the limited information available, it appears that the
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74

7.5

IBT Account was operated by or on behalf of Gangar, White or
DWC, and that payments were made by DWC creditors. On this
basis, we believe that the Liquidators have a stronger claim to this
account and the US Receiver should release his claim to these funds
(if any) in favour of the Liquidators. It is acknowledged that the US
Receiver would only be willing to release any claim he may have to
these funds after he disallows any Claim by the liquidator of IBT and
the time for appeal of that rejection has passed.

Given the very small amount of information available in respect of
the Albaned Account, we do not believe it is yet appropriate to
determine entitlement to this account.

We believe that entitlement to the Cotswold Accounts would, as with
other recoveries into the Joint Account, prove to be impossible to
determine. We also appreciate that on 18 February 2003 the US
Court ordered the recovery of the funds from those accounts. On that
basis, our clients would be willing to agree that this recovery be paid
into the Joint Account and form part of the funds released to the
Liquidators as part of their dividend. It is acknowledged that
bringing the claim in Guemnsey will likely be easier for the
Liquidators, and they would be willing to continue to pursue the
claim to these funds. In agreeing this proposal, the US Receiver will
agree to amend the Co-operation Agreement to ensure that the
Liquidators’ costs of pursuing these funds are payable from any
recoveries before the remainder is credited to the Joint Account.

8. ENTITLEMENT TO DIVIDEND

8.1

82

8.3

We understand it is agreed that if the Liquidators’ claim is allowed in
the US Estate, and the respective Courts' sanction this agreement, the
US Receiver will withdraw his proof of debt in the DWC Estate.

We appreciate that pursuant to the Distribution Plan the US Receiver
will want to ensure that the funds paid by him to the Liquidators are
paid on to those DWC creditors who are identified as actual
beneficial owners of the funds included in the calculation of the
Liquidators’ Allowed Claim. We have considered the opinion
provided by Gus Epps and the constraints placed upon you and your
Court in respect of funds paid to the Liquidators from the US
jurisdiction. We previously provided an explanatory note detailing
the process of payment by a Liquidator to the creditors of the estate.
A fundamental principle of UK insolvency law is the pari passu
principle. It is acknowledged that there is a conflict of laws between
the two estates, and the two jurisdictions, and that this requires
compromise from both parties.

Further to considering the matter with Leading Counsel in the UK,
we believe it would be possible to persuade the UK Court to apply
the Hotchpot principle. On this basis, funds received by the DWC
creditors from a foreign insolvency process would be taken into
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8.4

consideration when calculating the amount of dividend they would
receive from the "free assets" in the UK liquidation and their
dividend would be reduced accordingly.

On this basis the funds received from the US jurisdiction would be
paid as a dividend to only the "actual beneficial owners”. Thereafter
the "free assets”, in which we include the funds released from the
Joint Account which have not left the UK jurisdiction, would be paid
as a dividend to all DWC creditors. Costs to date would be split
rateably between these two funds, and future costs would only be
borne by the "free assets”.

TIMING AND METHODOLOGY

9.1

9.2

9.3

94

95

The Liquidators' need to adjudicate upon their own creditors’ proofs
of debt before finalising their Claim in the US Estate causes some
surmountable hurdles.

As expressed in the note at appendix seven, the total of proofs in the
estate cannot be determined until the Liquidators give a notice of
intended dividend to all creditors. The Liquidators cannot give such
a notice until they are in funds to pay a dividend as such a
distribution must be declared within four months of the final day for
the creditors to lodge their proofs of debt.

We understand that the US Receiver would be willing to make an
interim distribution to the Liquidators, based on its present Claim,
and make settlement in respect of that dividend by way of a release
from the Joint Account and payment of funds from the US
jurisdiction. This would then allow the Liquidators to give a notice
of intended dividend, request that the court permits the Liquidators to
apply the Hotchpot method described above, and once adjudication is
complete, the Liquidators can finalise their Claim. This proposal
therefore includes that condition.

However, we consider that this without more protection may cause a
problem for the UK Court. If the Liquidators’ Claim was only
allowed on the basis that it could be assessed up or down, the UK
Court would be concerned that it was agreeing to the release of the
Joint Account to the US Receiver without knowing that the DWC
Estate would benefit sufficiently.

To solve this, our clients' propose that the order obtained by the US
Court provides that the dividend which will be received by the
Liquidators will not be reduced by more than 15%, and to provide
similar comfort to the US Court, cannot be increased by more than
15% without further US Court approval after additional review by the
US Receiver. This will ensure that the Liquidators will recover more
than the sums contained within the Joint Account and should give the
UK Court the comfort it would need.
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SUMMARY

In summary, our clients' proposal is that:

10.1

10.2

10.3

10.4

10.5

10.6

the Ledbury Property and Bavkom account numbered GBP 28273173
are agreed to belong to the Liquidators and relating funds held in the
Joint Account (with proportionate interest) be released to our clients;

the remainder of the Joint Account, including those sums withdrawn
as costs (as set out in paragraph 2.6 above) be notionally released to
your client, and applied against our clients' right to a dividend from
your client's estate;

our clients' be paid an interim distribution and their final dividend be
calculated by reference to their adjudication procedure, and further
that:

10.3.1 the Direct Claims be allowed at full value;

10.3.2 the Vavasseur Indirect Claim be allowed at 75% of its full
value;

10.3.3 the Non-Vavasseur Claim be disallowed;

10.3.4 save to the extent further information is obtained, the
Unclassified Claim be disallowed; and

10.3.5 the Liquidators' adjudication process will finally determine
the amount of their Claim subject to a cap of 15% reduction
and 15% increase. An increase above 15% being possible
but only after the US Receiver's further review and
subsequent US Court approval.

your client releases any claims it has to the Properties, whilst the
Liquidators release any claims to the Cotswold Account in favour of
your client. Your client releases any claim to the IBT Account in
favour of our client when the claim lodged by the liquidator of IBT
has been rejected by your client and any timescale for his appeal of
that decision has passed;

our client's costs incurred to date will be paid proportionately from
the funds received from the US jurisdiction and from the "free
assets”. Future costs will only be paid from the "free assets"; and

your client withdraws his proof of debt in the DWC Estate.

FUTURE CONDUCT

11.1

Upon receiving your client's agreement to this proposal, we shall
draft and agree the terms of a settlement document.
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11.1.1 Thereafter the US Receiver will apply to his supervising
court for approval of the US Receiver's determination of the
Liquidators’ Claim together with all agreements between the
Liquidators and US Receiver and procedures as are inciuded
in that settlement document. It is acknowledged that any US
Court order will contain a condition subsequent that similar
approval is obtained of this proposal by the UK Court.

11.1.2 At the same time, the Liquidators will also apply to the UK
Court for approval of the settlement agreement. If the UK
Court provides approval first, the order is also likely to be
conditional upon similar approval by the US Court. Once

UK Court approval has been obtained, notice of intended

dividend will be sent to all DWC creditors in order to finalise
the Liquidators' Claim in the US Estate and distribute.

We appreciate that you may need to consider this letter with the Securities and
Exchange Commission and also the US Court. We hereby give your client
permission, on behalf of our clients, to forward copies of this letter and attachments to
those parties. We shall provide a draft settlement document shortly.

Yours faithfully

DLA PIPER UK LLP
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	10. On June 13, 2003, and within the period of extensions granted by the Court, the Receiver filed with the Court the Receiver’s Motion for the Court to Approve the First Amended and Restated Summary Procedures for Claims Administration and Plan of Distribution to address, among other things, the issues of sub-investors and of other receivers appointed by foreign jurisdictions (defined as “Investor Receivers”) to represent the interests of certain investors, and seek approval of the claims process.  (docket # 432).
	11. On July 10, 2003, the Receiver filed with the Court an updated version of the aforementioned document solely for the purpose of correcting typographical errors.  
	12. By Order entered July 11, 2003, the Court having reviewed the Receiver’s First Amended and Restated Summary Procedures for Claims Administration and Plan of Distribution (hereinafter “Plan of Distribution”), finding good cause for its approval and no objections having been filed, approved the Plan of Distribution filed on July 10, 2003.  (docket # 442).
	13. In accordance with a ground-breaking International Cooperation Agreement which this Court approved by Order entered April 27, 2004 (docket #518), the Receiver and Liquidators worked successfully together to recover funds from bank accounts outside the United States tied either to Dowdell or Gangar and White.  Funds thus recovered were placed in a joint account at Clydesdale Bank, London (“the Clydesdale account”), pending further determination by the office holders and their respective courts.
	14. By Order entered September 19, 2006, the Court set the Claims Bar Date as December 1, 2006, and approved the form of notice to file claims.  (docket # 644).
	15. The Liquidators timely filed a Proof of Claim (Claim # 0295) with the Receiver which is comprised of two parts: a claim pursuant to Plan of Distribution § 3.04 as an Investor Receiver on behalf of the Eryl claimants; and a claim pursuant to Plan of Distribution § 3.07 on behalf of Dobb White & Co.’s creditors who did not invest in Eryl or Vavasseur, but whose funds nevertheless were distributed to Vavasseur or Eryl investors (collectively, “the Liquidators’ Claim”).



